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 CP22/6: Consumer redress scheme for unsuitable advice to transfer out of the British Steel Pension Scheme (‘BSPS’)
 
 Responding to the consultation  
 
This document contains the full consultation questions asked in Chapters 3 – 5 and Annex 2 of the consultation paper.  

If you’re a consumer, you can read our webpage here which gives an overview of our proposals. This will give you all the information you need to respond, but you can find out more detail in the Consultation Paper itself.

We recommend you review all questions before starting your response.  
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Start of Block: CP questions

 Consultation questions



Executive Summary 
Executive summary  
  If you would like to provide an executive summary to your response. Please provide it here.
As a firm, we have assisted financial advisers in relation to hundreds of British Steel complaints / FCA reviews.  We also liaise closely with other law firms and advisers.  What is evident is that there is a significant disconnect between the views on suitability of the advisory firms (who had the detailed client contact and used Pension Transfer Specialists) and (1) the FCA (which undertakes (in its own words) “high-level reviews” by individuals with far less experience and often simply having had some cursory training in the used of a DBAAT tool and (2) the FOS (which also does not have specialists reviewing the cases and uses a templated response based on comparing an often irrelevant critical yield figure to loss assessment discount rates.  It is therefore regrettable that it is the FCA / FOS suitability outcomes which have prevailed and led to this consultation, rather than those of the very experienced advice firms.    
Although it is accepted that there were a handful of firms who abused the trust of BSPS members, what is unacceptable is that the sense of outrage about that has been allowed to infect the whole narrative of the BSPS situation – assisted by claimant law firm sabre rattling and political pressure – to the point where the vast majority of cases (in fact, all of them if we are dealing with FOS) with a BSPS label will be found unsuitable – even where there are very good prospects that a case with the same facts but non-BSPS would be found suitable.  There is a feeling that the FCA is reacting to political pressure and criticism of its role by making the industry pay with the imposition of a s.404 Scheme.  This does a great injustice to the industry and will put a large number of reputable and conscientious firms out of business.  It is highly regrettable that the injustice being visited on firms has not received the same attention as the alleged injustice visited on certain former BSPS members.
We and the advice market fear that this “consultation” is merely a box-ticking exercise by the FCA.  We would welcome being proved wrong in this and for the FCA to listen closely and be swayed by the comments it receives from very experienced and creditable firms about the damage that will be done if an unfair and unjust s.404 scheme is allowed to proceed.
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Chapter 3 Chapter 3: Evidence of harm



Q1)A) Question 1: Do you agree with our assessment that unsuitable advice to BSPS customers was widespread in the period we looked at?

Strongly disagree



Q1)B) Please explain your answer.
From our experience, the problems with regard to BSPS arose from a small number of firms who clearly considered the potential to transfer away from BSPS as a business opportunity and advised a number of clients wrongly to transfer or to transfer into unsuitable investments.  However, those firms are in the minority and therefore we do not accept that unsuitable advice was “widespread”.
The FCA has indicated that 46% or so of advice was unsuitable.  However, to the best of our knowledge and despite the FCA’s indications that it wishes to be “transparent”, the details behind those figures have not been disclosed, including to the British Steel Action Group.  If the figures are based on early assessments of cases, where the focus was on the smaller cohort of firms that were clearly operating irresponsibly, that would not be representative of the wider market and therefore the issue would not be widespread.
It is instructive that, looking at the counsel’s opinion from Jemima Stratford QC produced by the FCA, counsel does not appear to have been provided with comprehensive detail around the data and her opinion that the s.404 requirement that the issue be widespread is satisfied appears to be based largely on the FCA’s own figures and assessment.  That is unsatisfactory – there would be an independent assessment of the data to determine if in fact the problem is as widespread as the FCA suggests.
Further, many of the cases deemed by the FCA as unsuitable (and therefore supporting the view that the problem is “widespread”) have been reviewed by independent third-party pension transfer specialists and found to be suitable.  Given the expertise of these specialists relative to the FCA reviewers, we would therefore question whether the FCA assessments are reliable - if they are not (which is our view in a majority of the cases where we have been assisting firms) then that calls into question to whole basis of the FCA’s figures to support the notion of a widespread problem.  
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Q2)A) Question 2: Do you agree with our view that BSPS members who received unsuitable advice are likely to have suffered loss?

Disagree



Q2)B) Please explain your answer.
It is difficult to give a clear view on this.  Some members may have, but cash flow modelling we have seen in many cases assessed by the FCA or FOS as unsuitable supports the view that, on reasonable assumptions, flexible drawn down will be able to match the anticipated benefits from BSPS2 / PPF well beyond the life expectancy of the individual, so they will not suffer a loss (and will in fact have a legacy sum to leave behind).
It should not therefore simply be assumed that, if a case has been assessed as unsuitable, there is likely to be a loss.  This is also particularly given the vast disparity in the cases assessed as unsuitable by the FCA / FOS as against the firms’ assessments. 
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Chapter 4 Chapter 4: Options for addressing the harm



Q3)A) Question 3: Do you agree that the legal test for making a consumer redress scheme under s. 404 of FSMA has been met?

Disagree



Q3)B) Please explain your answer.
As regards the 3 requirements in s.404(1) FSMA:
1. As above, we do not consider it can be said that there has been a widespread or regular failure by firms;
2. Although some consumers may suffer a loss, it cannot be said that this is as a result of widespread or regular failure by firms; and
3. It cannot reasonably be said that it is desirable to make the proposed rules to secure redress for consumers, because there is a perfectly good mechanism for BSPS members who genuinely feel they have been disadvantaged to receive redress, which is to complain.  In circumstances where (1) the FCA has written on multiple occasions to every BSPS member about complaining (so there can be no issue of ignorance of rights), (2) the claimant law firms have been chasing scheme members to sign up to complain and (3) FOS is upholding every complaint put to it, there is no need also to bring in a redress scheme under s.404 FSMA.

None of the 3 heads are therefore met and the s.404 legal test is therefore not satisfied.
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Q4)A) Question 4: Do you have any comments on the other ways we considered to ensure that consumers who have suffered financial loss as a result of unsuitable advice receive redress?

Yes



Q4)B) Please explain your answer.
The problem with the FCA’s analysis is that it proceeds on the basis that the aim has to be to compensate as many BSPS members as possible – regardless of any indication of whether or not they are satisfied.  There is absolutely nothing wrong with the current system and, if, despite the publicity around BSPS, the proactive methods of claimant law firms contacting former BSPS members, the FCA itself contacting every single member and FOS falling over itself to uphold claims, certain members do not take action then it is not unreasonable to assume that they are satisfied.
The FCA approach overreacts to concern that a small proportion of members might still not complain, despite not necessarily being happy with their advice in hindsight.  That concern does not justify causing untold hardship to a countless number of firms and forcing many into insolvency, with redress being payable to many members who have no problems with the advice given and would transfer every time they had the option.  The FCA has been told the myriad of stories of clients of firms telling the firms that they are happy, that they would always go ahead with the transfer, but cannot pass up “free cash” and they have plans for cars, kitchens, holidays etc.  A concern that some members might not be minded to complain does not justify a scheme which goes to the other end of the spectrum and compensates far more undeserving members than the handful of non-complainers about which the FCA is concerned.
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Q5)A) Question 5:  Do you agree with the estimates and assumptions that we have made about costs, benefits, scale of reach, and consumer response rates for each alternative option we considered?

Disagree



Q5)B) Please explain your answer.
It is of course the case that the FCA underestimated the redress bill for the previous s.404 Scheme (Arch Cru) and we expect the same will be the case here.  If 4,000 members are covered by the scheme, it is highly unlikely, given the likely structure of the scheme and the application of the DBAAT which is geared towards an unsuitable outcome, that far more than 1,400 members will receive redress and the bill will be far higher than estimated – exacerbating the impact of what is a poorly conceived scheme.
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Q6)A) Question 6: Are there any other alternative options that we should consider?

Yes



Q6)B) If yes, please explain your answer.
The correct option would be to maintain the status quo (but to change the redress mechanism – see later).  Even that is unsatisfactory, given the bias against BSPS cases, but the system as it is provides more than enough rights, options and encouragement to BSPS members to complain and to be compensated if they wish to be.
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Chapter 5 Chapter 5: Proposals for the consumer redress scheme



Q7)A) Question 7: Do you agree that the scheme should cover advice given between 26 May 2016 and 29 March 2018, provided the further file review evidence shows that the legal test is met?

Agree



Q7)B) Please explain your answer.
The FCA’s explanations for the parameters are understandable, notwithstanding our view on the merits of proceeding with the scheme.
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Q8)A) Question 8: Do you agree that, if the legal tests for the earlier period are not met, the scheme should cover advice given between 1 March 2017 and 29 March 2018?

Agree



Q8)B) Please explain your answer.
As above.
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Q9)A) Question 9: Do you agree with the steps we propose for insistent clients?

Disagree



Q9)B) Please explain your answer.
The paper suggests no widespread problem with insistent clients.  It is therefore unnecessary and disproportionate to require further action by firms, not least pointing out complaint rights yet again when the relevant clients have been contacted about such issues on multiple occasions already by the FCA.  
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Q10)A) Question 10: Do you have any evidence of harm caused by DB advice firms to insistent clients who transferred out of BSPS?

No



Q10)B) If yes, please explain your answer.
________________________________________________________________
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Q11)A) Question 11:  Do you agree that the scheme should exclude cases in the circumstances we have described in the CP?

Disagree



Q11)B) Please explain your answer.
If a client has been misadvised, they have been misadvised and should not be excluded if they fall outside the parameters, however understandable the dates.  This appears to be an arbitrary exclusion on the part of the FCA.
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Q12)A) Question 12:  Do you agree that the BSPS DBAAT is an appropriate tool for assessing whether advice to transfer out of BSPS was suitable?

Disagree



Q12)B) Please explain your answer.
The DBAAT is a blunt tool which can easily result in unsuitable results (indeed, it “failed” the entirety of the first tranche put through by Grant Thornton.  It also focuses on adequate demonstration of aims and objectives and therefore information gathering at the time of advice.  However, for the relevant period of the proposed scheme (2016-18) the FCA’s own rules were not based on the requirement to gather certain information – but on comparing the income from the ceding scheme against the likely income upon a transfer.  The FCA recognised that its own rules were not fit for purpose (see CP17/16 – “our existing rules might not be the most effective was to achieve that policy intent”) and brought in new rules during 2018.  However, that was after the relevant period.
Grant Thornton themselves made clear (in the February 2022 Tutorial video) that they were “not looking for perfect files” but whether the outcome was right for the client, “notwithstanding that there were some errors or omissions for the adviser”.  
There is concern that the DBAAT (certainly as applied in the way the FCA reviewers have applied it) actually punishes these errors and omissions, even if the outcome was correct.  It must be capable of interpretation and the mechanism for judging a case a pass or fail not too restrictive.  That was unfortunately the case with the Arch Cru redress scheme, which the industry considered was designed to elicit failed reviews.
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Q13)A) Question 13:  Do you agree that the examples of failures we've identified in the BSPS DBAAT instructions are indications of a failure to comply with suitability requirements?

Disagree



Q13)B) Please explain your answer.
A lot of the examples relate to a failure by the firm to “demonstrate” something.  Whilst that might be a compliance failure in terms of there being insufficient information on file (though see our comments about the limited information guidance in place from the FCA in 2016-18) it does not necessarily mean a case is unsuitable in terms of the wrong advice being given, i.e. that the client should have stayed in the scheme but was advised to transfer.  A case can nevertheless still be suitable, even if certain points have not been demonstrated.  That reflects the problem with the FCA approach which focuses on compliance with items, rather than on an overall consideration of whether or not a transfer was justified.
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Q14)A) Question 14:  Do you agree with the proposed steps for firms to take under the scheme?

Disagree



Q14)B) Please explain your answer.

The initial option should be to give the customer the option of opting in – with the remaining steps flowing from that.
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Q15)A) Question 15:  Do you agree with the proposed deadlines in the draft rules for firms completing the steps of the scheme?

Disagree



Q15)B) Please explain your answer.

Although 1 months may be sufficient to instigate the customer contact, a further 6 months (so 7 months in total) is insufficient time to finalise reviews, in particular where customer information is required.  An additional 3 months (so 10 months in total) is likely to be inadequate time to calculate redress.   

For good order, 8% interest payable in late payments is excessive, notwithstanding that it can be a judgment debt rate.  If consumers are kept out of their redress they should be compensated for that loss – which would be a normal return had the money been in the bank, so nearer 1.5%.
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Q16)A) Question 16:   Do you agree that we should require firms in the scheme to pass consumer details to the FCA so we can take steps to facilitate referrals to the Financial Ombudsman Service for all cases that are assessed as suitable?

Disagree



Q16)B) Please explain your answer.
The FCA should first have faith in firms undertaking assessments properly and secondly in consumers being able to complain if the disagree with a suitability assessment.  This does not require yet further interference by the FCA and there is no indication given of which cases the FAC would look to “facilitate” referring to FOS.  At some point the FCA has to make customers take responsibility for their actions, just like firms have to.
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Q17)A) Question 17:    Do you agree that the proposed scheme will provide a proportionate level of independence and oversight?

Neutral



Q17)B) Please explain your answer.
While the scheme provides for oversight, such oversight is only as good as its application.  We have set out genuine and serious concerns at the approach the FCA takes to assessing cases compared to the industry as a whole.   If the “oversight” comes down to a wholesale disagreement by the FCA with the industry’s assessments, the scheme will not be regarded as proportionate or independent.  In such case the FCA may wish to consider having an independent arbiter if the firm disagrees with the FCA’s decision to “overturn” its assessment.  That would be true independence.
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Q18)A) Question 18:     Do you agree with the proposed implementation period?

Neutral



Q18)B) Please explain your answer.
It is not clear why this section refers to time limits “after” the scheme rules are made – surely that should be “if” the scheme rules are made, or is the scheme a fait accompli as most of the industry believes it is?
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CBA - A) Question 20: Do you agree with our estimates of the costs and benefits of our proposed scheme?

Disagree



CBA - B) Please explain your answer.
This is a poorly thought out proposal.  There are existing mechansisms for redress that can be and are being used.  In an attempt to deflect criticism of its conduct and because of polictical pressure, the FCA or proceeding with a scheme that will give rise to considerable amounts of redress, including to consumers who are happily treating the prospect as a windfall and would never have stayed in BSPS or BSPS2/PPF.  There is therefore a significant burden to firms and not all redress payable to customers should therefore be regarded as a benefit.  Added to this are the costs to PI insurers (resulting in a number already leaving the market) and the FSCS (so the industry generally) as well as the burden on an already overrun (and highly mistrusted) FOS.

In the circumstances, given that the scheme is not desperately needed, the burdens far outweigh the potential benefits and the costs / benefit analysis is not made out, no matter how many graphs are i8ncluded in the consultation paper.  This is a flawed exercise.
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Handbook text Please provide any comments on our draft Handbook text
________________________________________________________________
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